STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT

LIGHTHOUSE COVE ASSOCIATION,
a Michigan nonprofit corporation,

Plaintiff,
VS. Case No. 2014-1268-CH
LOTTIVUE IMPROVEMENT
ASSOCIATION, a Michigan nonprofit
corporation,

Defendant.

/

OPINION AND ORDER

Plaintiff Lighthouse Cove Association has filed aotman for summary disposition
pursuant to MCR 2.116(C)(10). Defendant Lottivugtovement Association has filed a cross
motion for summary disposition pursuant to MCR BI)(8) and (10).

Facts and Procedural History

Lottivue Improvement Association (“Lottivue”), fored in 1958, is a homeowners
association responsible for the management and négtration of the Lottivue Subdivision
(“Lottivue Subdivision”). The Lottivue Subdivisioffifst recorded in 1956, is comprised of 194
homes, 164 of which are located along a seriesuodls ultimately leading to Lake St. Clair (the
“Canals”). All homes in the Lottivue Subdivision eatburdened by certain property-use
restrictions and are required to pay annual duegiekier, only the 164 canal-front homes are
additionally required to pay yearly maintenanceddioe the Canals.

Lighthouse Cove Association (“Lighthouse”), forméa 1987, is a condominium

association responsible for the management and réstraition of the Lighthouse Cove



Condominium (“Condominium”). The Condominium is &ted directly north of the Lottivue
Subdivision, and was originally developed by Soblevelopment Company (“Socks”). Part of
the Socks development plan was to gain accesske && Clair for the Condominium via the
Lottivue Subdivision’s main entrance canal (“Maintiance Canal”). The Main Entrance Canal
separates the southern boundary of the Condomifitammthe northern boundary of the Lottivue
Subdivision.

On October 23, 1987, Socks and Lottivue recorde®ealaration of Restrictions
(“Agreement”) which granted the Condominium accaghbts to the Main Entrance Canal in
consideration of certain property use-restrictiand Lighthouse’s payment of particular dues to
Lottivue.

The Agreement specifically provides the purposetid parties’ entrance into the
agreement as follows:

WHEREAS, SOCKS . . . is developing land . . . fog purpose of construction of

condominium units with canal rights, permitting iegs and egress to Lake St.

Clair, utlizing the . . . |[M]ain [E]ntrance [Claha and

WHEREAS, Lottivue . . . desires certain restriciam the use of land afforded

canal rights to the . . . [M]ain [E]ntrance [Clanal .

The Agreement creates two yearly financial oblgyadi for Lighthouse- namely, payment
of annual dues and maintenance expenses. Undaorségtof the Agreement, Lighthouse is
required to pay Lottivue annual dues, priced at-thirel of the amount of the Lottivue
Subdivision homeowners’ annual dues. Section (j)thedf Agreement governs maintenance
expenses and mandates the following:

All assessments and maintenance expenses relatiriget [M]ain [E]ntrance

[Clanal separating the northern boundary of Lo#ivBubdivision and the

southern boundary of the condominium unit includimgse units planned, but not

necessarily built or occupied, in which case thiigakion for those units shall rest

upon the Developer, shall be determined by a ntgjofithe individuals who own
condominium units and lots which belong to [] Letie . . . . The amount of the



assessments and maintenance expenses relating {dM$an [E]ntrance [Clanal

shall be shared equally by the owners of each soddominium unit and lot.

Such assessments and maintenance expenses shaléjrimut not necessarily be

limited to, dredging of the [M]ain [Entrance] [Claln the canal entrance pilings,

lights and other such related expenses. It is @wholed that in the event . . .

Lottivue . . . has sufficient funds to pay sucheassnents and maintenance

expenses without actually assessing the lot owitarsay do so without reducing

the obligation of the condominium unit owners, udihg the Developer, if

applicable, to pay their portion of the total assesnt and/or maintenance

expense.

On April 1, 2014, Lighthouse filed its complaint @his matter. In its three-count
complaint, Lighthouse states claims for. CountQomplaint for Declaratory Relief, Count Il —
Injunctive Relief, and Count Il — Damages for Qw&yment to Lottivue. Lighthouse generally
alleges that Lottivue has been improperly billinghthouse for the upkeep of all of the Canals,
rather than just those expenses directly relatédegdlain Entrance Canal.

On June 13, 2014, Lighthouse filed its motion femsnary disposition pursuant to MCR
2.116(C)(10). On June 16, 2014, Lottivue filed aoss motion for summary disposition
pursuant to MCR 2.116(C)(8) and (10). On July 71£20both Lighthouse and Lottivue filed
responses requesting that the opposing party’somdbie denied.

On July 14, 2014, the Court held a hearing in cotioe with Lighthouse’s motion and
Lottivue’s cross motion. At the conclusion of theahing, the Court took the matters under
advisement. The Court has reviewed the materidiengted by the parties, as well as the
arguments advanced during the hearing, and is mepaped to render its decision.

Standards of Review

Summary disposition may be granted pursuant to MCIR6(C)(8) on the ground that
the opposing party has failed to state a claim uplich relief may be grante®adtke v Everett
442 Mich 368, 373-374; 501 NW2d 155 (1993). Whenidlag a motion brought under MCR

2.116(C)(8), the trial court may only consider thieadings, and must accept all well-pled



factual allegations as true and in a light mosbfable to the nonmovantlaiden v Rozwoqd
461 Mich 109, 119-120; 597 NW2d 817 (1999).

A motion under MCR 2.116(C)(10), on the other hatests the factual support of a
claim. Id. at 120. In reviewing such a motion, a trial cooonsiders affidavits, pleadings,
depositions, admissions, and other evidence sutxinity the parties in the light most favorable
to the party opposing the motiold. Where the proffered evidence fails to establisfeauge
issue regarding any material fact, the moving pargntitled to judgment as a matter of ldek.
The Court must only consider the substantively adible evidence actually proffered in
opposition to the motion, and may not rely on therenpossibility that the claim might be
supported by evidence produced at tiidl, at 121.

Arguments

In support of its motion, Lighthouse contends tiie plain language of the Agreement
unambiguously provides that Lottivue may only cleakgghthouse for expenses directly related
to the Main Entrance Canal. Therefore, by allegedisessing Lighthouse for costs related to any
of the other Canals in the Lottivue Subdivisiontthawe allegedly has breached the Agreement.

In response to Lighthouse’s motion, Lottivue fissgues that Lighthouse has allegedly
failed to state a claim upon which relief can banged and thus Lottivue is entitled to summary
disposition pursuant to MCR 2.116(C)(8) and/or M@RL16(I)(2). Specifically, Lottivue
contends that Lighthouse’s Complaint only requestsedies instead of alleging any cause of
action and is thus fatally deficient. Lottivue tuet argues that Lighthouse has waived any ability
to challenge the Agreement based either on théepadourse of conduct over the past 26 years
and/or from statements allegedly made by Lighthgusevn president in 2012 expressing

alleged satisfaction with the parties’ arrangemeid. proof of the Lighthouse president’s



statements, Lottivue has submitted the unswornadatobn of the secretary of the Lottivue
Board of Directors, Charles W. Albright IV (“Albrig Declaration”). Additionally, Lottivue
contends that adopting Lighthouse’s interpretatdrthe Agreement would be illogical and
inequitable, especially without a correspondingng®ain Lighthouse’s obligations under the
Agreement.

In Lottivue’s cross motion for summary dispositidmttivue asserts that Lighthouse is
barred by the doctrines of both equitable estoppel laches from bringing its claim. Lottivue
contends that its charging practices have remaumsthanged for the past 26 years since the
Agreement went into effect. Therefore, Lottivue temrs that because Lighthouse has allegedly
never raised any objection in the past 26 yeatBdaharging practices, it should be barred from
doing so now.

Additionally, Lottivue argues that the plain langeaof the Agreement unambiguously
grants it discretion in how to charge maintenangpgeases and assessments to the relevant
Lighthouse members and Lottivue canal-front homesanLottivue does not deny that it has
charged Lighthouse for maintenance expenses foal€d®yond the Main Entrance Canal, but
rather contends that this practice is specificaiptemplated by the Agreement. Alternatively,
Lottivue contends that even if the language of Alggeement is ambiguous, evidence of the
parties’ intent when entering into the Agreemempguts its interpretation that its discretion
controls the charging practice.

In response to Lottivue’s cross motion, Lighthoasserts that neither equitable estoppel
nor laches act as a bar to its complaint as ishrae 2001, approximately 13 to 14 years into the
Agreement, taken issue with Lottivue’s chargingcpics. Lighthouse argues that it has not been

dilatory or lacking in due diligence, but has signpken trying to resolve the dispute outside of



the court system. Lighthouse further contends ttaiplain language of the Agreement does not
grant Lottivue discretion to charge beyond expenskeged directly to the Main Entrance Canal.
Analysis

Before reaching Lighthouse’s claim on the merhg, €Court must first address Lottivue’s
contention that it is entitled to summary dispasitunder MCR 2.116(C)(8) due to Lighthouse’s
alleged failure to state a claim, and additionallyst determine whether Lighthouse is barred by
equitable estoppel and/or laches. Turning to Ligh#e’s Complaint, the Court initially agrees
with Lottivue that Lighthouse’s enumerated “Counits’its Complaint are actually requests for
relief. However, to satisfy MCR 2.116(C)(8), the ®@Womust determine “the gravamen of a
party’s claim by reviewing the entire claimAttorney General v Merck Sharp & Dohme Corp
292 Mich App 1, 9-10; 807 NW2d 343 (2011) (interc#htions omitted). In its review, the
Court “is not bound by a party’s choice of labelsl.”at 9.

A review of Lighthouse’s Complaint reveals that giavamen is a breach of contract
claim. “A party asserting a breach of contract magtablish by a preponderance of the evidence
that (1) there was a contract (2) which the otletypbreached (3) thereby resulting in damages
to the party claiming breachMiller-Davis Co v Ahrens Construction Ind95 Mich 161, 171;
848 NW2d 95 (2014). It is undisputed that Lottivared Lighthouse have entered into a written
agreement, thus satisfying the first element. Rl@mpl 1 6, 7. Furthermore, the Court is
satisfied that the assertions listed under the Caimifs “General Allegations” sufficiently plead
that Lottivue has allegedly breached the agreenbgntharging for upkeep of all Canals,
therefore satisfying the second eleméat.{ 9. Lastly, the damages that Lighthouse claims are
the allegedly substantial overcharges which hawilted from Lottivue’s alleged breach,

thereby satisfying the third elemed. § 10. Thus, the Court finds that Lighthouse hasgle



under its “General Allegations” section a breachcohtract claim, and that the enumerated
counts “Counts” are instead the remedies soughérefbre, because Lighthouse Cove has
indeed stated a claim for which relief may be gedntLottivue’s motion for summary
disposition pursuant to MCR 2.116(C)(8) on thisugmd must be denied.

As to Lottivue’s equitable estoppel defense, tlmair€finds that Lottivue has failed to
prove that Lighthouse must be estopped. “Equitasteppel may arise where (1) a party, by
representations, admissions, or silence intentipnal negligently induces another party to
believe facts, (2) the other party justifiably esliand acts on that belief, and (3) the other psirty
prejudiced if the first party is allowed to denyetlkxistence of those facts€Conagra, Inc v
Farmers State Bank37 Mich App 109, 141; 602 NW2d 390 (1999). Whgispect to the first
element, Lottivue contends that Lighthouse induitetd believe its charging practices were
acceptable based on the fact of payment for the3gagears. This argument for acquiescence is
also premised on statements allegedly made by higise’s president in 2012. The only
evidence offered concerning either the regularify Lottivue’s charging practices or the
Lighthouse president’s statements is the AlbrigatlBration.

However, for the following reasons, the Court findlse Albright Declaration
inadmissible. When considering a motion for summadigposition brought under MCR
2.116(C)(10), “[o]pinions, conclusionary [sic] dald, unsworn averments, and inadmissible
hearsay do not satisfy the court rule; disputed fac the lack of it) must be established by
admissible evidence 3SC Assocs Ltd P’ship v Gen Retirement Sys of iDet@? Mich App
360, 364; 480 NW2d 275 (1991). While the Federalr®) under 28 USC 1746, view affidavits
and properly submitted unsworn declarations asvatgnt, 28 USC 1746 is not controlling upon

the State of Michigan. In Michigan, the only methmdwhich an unsworn declaration may be



given the same effect as a sworn statement is bfoeaing to the Uniform Unsworn Foreign
Declarations Act.

Under the Uniform Unsworn Foreign Declarations Aah “unsworn declaration” is
defined as “a declaration or other affirmation mith in a signed record that is not given under
oath, but is given under penalty of perjury.” MCD062182(g). On the other hand, a “sworn
declaration” is defined as a “declaration in a egymecord given under oath. Sworn declaration
includes a sworn statement, verification, certtcand affidavit.” MCL 600.2182(f). In order to
meet the requirements of the Act, the declaranttrfitst be “physically located outside the
boundaries of the United States.” MCL 600.2183.08d¢ pursuant to MCL 600.2186, the
declaration must conform substantially to the failog language:

| declare under penalty of perjury under the lafvthe state of Michigan that the

foregoing is true and correct, and that | am plaliclocated outside the

geographic boundaries of the United States, Pi&ido, the United States Virgin

Islands, and any territory or insular possessidrjest to the jurisdiction of the

United States

The Act has absolutely no application to thoseestants made while within in the
boundaries of the United States, pursuant to MCILAIB3, or those declarations that lack the
statutory language required by MCL 600.2186. Theright Declaration does not have the any
of the language required under MCL 600.2186.

Additionally, the Albright Declaration, as an unswaleclaration, also fails to conform
to the proper form of an affidavit. An affidavitqares that the document be “(1) a written or
printed declaration of statement of facts, (2) maolentarily, and (3) confirmed by the oath or

affirmation of the party making it, taken beforperson having authority to administer such oath

or affirmation.” Wood v Bediako272 Mich App 558, 562-563; 727 NW2d 654 (2007heT

1 SeeMCL 600.2184(1): “. . . [l]f the state if a lawf this state requires or permits use of a sworrdadation, an
unsworn declaration meeting the requirements sfc¢hapter has the same effect as a sworn declaratio

8



Albright Declaration, being un-notarized thus faite third element of a properly submitted
affidavit, is therefore not an affidavit. Instead,s nothing more than an unsworn statement
made under penalty of perjury. Unsworn avermentsobsatisfy MCR 2.116(G)(4) or (5).
Therefore, the Albright Declaration is strickeniis entirety and will not be considered by the
Court at this time.

At this juncture, setting aside the inadmissibldérAght Declaration, Lottivue has not
provided the Court with any evidence to supportabgertion that Lottivue has been charging in
this method for the past 26 years and that Lighdkdwas knowingly acquiesced to it for the past
26 years. On the contrary, Lighthouse alleges Hudtivue only began “improperly billing”
Lighthouse approximately 13 — 14 years ago. Lightieoalso contends that it has at least once
raised an objection, in 2001, which creates a tuestf fact as to whether Lighthouse has truly
been silent for the entirety of the parties’ relaghip since Lottivue has submitted no evidence
to rebut this claim. As a result, the Court canbegin to determine whether Lighthouse by its
representations, admissions, or silence, intentwona negligently, induced Lottivue to believe
such charging practices were acceptaBlenagra, supraTherefore, Lottivue has failed at this
juncture to establish the first element of equiadstoppel, and the Court need not continue onto
the second and third element. Accordingly, becdugBvue has not provided any evidence to
support its claim, the Court finds that Lottivuenst entitled to have Lighthouse equitably
estopped from contesting Lottivue’s charging piedi

Lottivue next argues that Lighthouse’s claims aserdd by the equitable doctrine of
laches. “The doctrine of laches applies where th&sage of time combined with a change in
condition make it inequitable to enforce a clainheTdefendant must prove a lack of due

diligence on the part of the plaintiff resulting pnejudice to the defendantCity of Jackson v



Thompson-McCully Co, LL239 Mich App 482, 494; 608 NW2d 531 (2000). hwaig’s laches
claim suffers from the same evidentiary deficieray its equitable estoppel claim. At this
juncture, Lottivue has not offered any admissibledence to substantiate its claim that
Lighthouse has been dilatory. Nor is there any ewvig to suggest that the parties’ course of
conduct has either been uninterrupted for the 2@sears or has ever been the parties’ course of
conduct for any period of time. Again, Lighthousa'ssertion that Lottivue’'s improper billing
practices began 13-14 years ago and that it allgdeas tried to work outside of the court
system creates a genuine issue of material fatd adether Lighthouse has been sitting on its
rights. Moreover, there remains a genuine issueatierial fact as to what the parties’ course of
conduct actually is, when Lottivue began chargimghthouse for all of the Canals, and whether
Lighthouse has ever raised objection to these a@amyactices. Thus, at this stage, Lottivue has
failed to prove a lack of due diligence on the pariLighthouse, and accordingly Lottivue’s
laches defense fails.

As to Lottivue’s waiver argument, it is well estisbled that “a waiver is a voluntary and
intentional abandonment of a known righQuality Products & Concepts Co v Nagel Precision
Inc, 469 Mich 362, 374; 666 NW2d 251 (2003). “A waiveay be shown by proof of express
language of agreement or inferably establishedulei sleclaration, act, and conduct of the party
against whom it is claimed as are inconsistent waitpurpose to exact strict performance.”
Tucker & Assocs, Inc v Allied Chucker , &84 Mich App 550, 564; 595 NW2d 176 (1999)
(internal citations omitted). Lottivue contendstihta the extent that Lighthouse may have had
the right to challenge Lottivue’s charging practiceuch a right has been waived since the
Agreement has gone into effect, and/or from théestants allegedly made by the Lighthouse

president.
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There is no evidence before the Court that suggdsgtsthouse ever knew from the
Agreement’s inception that Lottivue would charge dt of the Canals, how such charges would
be computed and shared, or even whether Lighthbageany reason to know it was being
allegedly overcharged. Nor is there any evidenderbeghe Court to suggest that Lighthouse has
always acquiesced, through payment or silence,ottiviue’s charging practices. Furthermore,
given that the only evidence regarding the Ligh#®president’s statements is inadmissible,
there is simply no evidence to suggest that thasedver been an actual abandonment of such a
right by Lighthouse. Consequently, the Court carfimat that Lighthouse has waived its right to
contest a breach of the Agreement at this time.

Additionally, Lottivue’s reliance oBloomfield Estates Improvement Ass’n, Inc v City of
Birmingham 479 Mich 206; 737 NW2d 670 (2007) as support ifsrwaiver argument is
misplaced. InBloomfield Estatesthe Michigan Supreme Court reiterated its general that a
plaintiff will have waived his or her ability to atest a current violation of a deed restrictiomif
the past the plaintiff had acquiesced to other deedtions that are of an equal or more serious
character.Bloomfield Estatessupra at 219. HoweverBloomfield Estatesand the law it
represents are all concerning deed restrictioratimis of a_property-useharacter — not of an
alleged overcharging of maintenance and/or othereigpenses. There are no allegations in the
instant matter that any party has violated the @ritypuse restrictions on the burdened land areas.
Simply put, the same concerns are not presentihendomparison is not persuasive. As a result,
Lottivue has not demonstrated for the Court thghthouse “forever waived” any challenge to
Lottivue’s charging practices simply because ofadlleged, and as of now unsubstantiated,

acquiescence for the past 26 years.
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Turning now to Lighthouse’s motion on the meri{gn interpreting a contract, it is a
court’s obligation to determine the intent of treetes by examining the language of the contract
according to its plain and ordinary meaninn”Re Smith Trust480 Mich 19, 24; 745 Nw2d
754 (2008). “If the language of the contract isacland unambiguous, it must be enforced as
written[,]” McCoig Materials, LLC v Galui Constr, In295 Mich App 684, 694; 818 NW2d 410
(2012), becaustgan unambiguous contractual provision is reflectofethe parties’ intent as a
matter of law.”Quality Productssupraat 375. A contract is unambiguous “however ingigtf
worded or clumsily arranged” when it “fairly admitsit of one interpretation.Raska v Farm
Bureau Mut Ins Co of Mici12 Mich 355, 362; 314 NW2d 440 (1982). On theeothand, “[a]
contract is said to be ambiguous when its words meagonably be understood in different
ways.”ld.

Lighthouse contends that the plain language ofAheeement unambiguously provides
that Lottivue may only charge Lighthouse for th@ssessments and maintenance expenses
related to the Main Entrance Canal. Lottivue, oa tither hand, contends that the Agreement
unambiguously grants Lottivue the discretion to rgkalighthouse for assessments and
maintenance expenses for all of the Canals. Alteely, Lottivue argues that even if the
Agreement is ambiguous, the intent of the partess lieen for Lottivue to charge for all Canals
and Lighthouse has knowingly demonstrated suchniridg its payment to Lottivue for the past
26 years.

Turning to the Agreement, Section (j), the focushef instant litigation, generally defines
Lighthouse’s financial obligation for maintenancepenses in the form of a cost-sharing
provision:

All assessments and maintenance expenses relatiriget [M]ain [E]ntrance
[Clanal . . . shall be determined by a majoritytbé individuals who own

12



condominium units and lots which belong to . . tthoie . . . . The amount of the

assessments and maintenance expenses relatingl tm&a entrance canal shall

be shared equally by the owners of each such coimilom unit and lot. Such

assessments and maintenance expenses shall indutiejot necessarily be

limited to, dredging of the [M]ain [Entrance] [Claln the canal entrance pilings,

lights and other such related expenses. It is wholed that in the event . . .

Lottivue . . . has sufficient funds to pay sucheassnents and maintenance

expenses without actually assessing the lot owitargy do so without reducing

the obligation of the condominium unit owners ta pay their portion of the total

assessment and/or maintenance expense.

As to the first sentence, it is undisputed thatNMeen Entrance Canal is known to both
parties as the canal “separating the northern benyndf the Lottivue Subdivision and the
southern boundary of the condominium unit.” It igther undisputed that the charges for
assessments and maintenance expenses as relateé tdain Entrance Canal are to be
determined by Lottivue. That is, Lottivue is grahtiiscretion under the Agreement to determine
what assessments and maintenance expenses arsamgdéesthe Main Entrance Canal.

The second sentence indicates how Lottivue is 8iridute these assessments and
maintenance expenses, as related to the Main Eeti@anal, among the burdened properties —
that is, these expenses are to be shared “equaylythe Lottivue canal-front homes and the
Condominium owners. The third sentence is an e#lwor on, and provides non-restrictive
examples of, what activities or charges the padwmgemplated would need to be covered in this
cost-sharing provision: i.e. “dredging of the maamal, the canal entrance pilings, lights and
other such related expenses.” The fourth sentermades that if Lottivue has acquired enough
funding to cover the maintenance expenses on the Matrance Canal for the year, Lottivue
may still charge Lighthouse members for the yeadwntribution toward the Main Entrance
Canal without charging the canal-front Lottivue pedies. Read together, Section (j)

unambiguously provides that Lottivue has the dismneto the determine the assessments and

maintenance expenses relating to Main Entrance ICamal that those assessments and
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maintenance expenses relating to the Main Entr@agcel are to be shared equally by Lottivue
and Lighthouse members.

Proceeding to the rest of the Agreement, howeves,Liottivue’s contention that reading
Section (n) in conjunction with Section (j), thestgharing provision, clearly supports Lottivue’s
interpretation that it is vested with the discretio share costs for all of its Canals. Section (n)
provides that “[a]ll other provisions hereof shiaél read and interpreted so as to carry out the
spirit and intent of these restrictions and to gecbthe interests of Lottivue [] and its members.”
The Court finds that it is unreasonable to beli&egtion (n) modifies Section (j) so completely
as to wholly free Lottivue of the restriction ofasing only those maintenance expenses and
assessments that are related to the Main Entraacal @nd thus allow Lottivue to share all the
assessments and maintenance expenses for all C&oals an interpretation gives Lottivue
unbridled discretion and renders any specific neent@f the Main Entrance Canal in any part of
the Agreement meaningless. The Court cannot actefiivue’s asserted plain-language
interpretation because®[clourts must . . . giveedfto every word, phrase, and clause in a
contract and avoid an interpretation that woulddegnany part of the contract surplusage or
nugatory.”Klapp v United Ins Group Agency, |68 Mich 459, 468; 663 NW2d 447 (2003).

Moreover, the Agreement clearly makes distinctibesveen the Main Entrance Canal
and the rest of the Canals generally. For instaBeetion (h), the provision controlling the
required width of the Main Entrance Canal, stapescdically: “The main canal running between
the southern boundary of the Lottivue Improvemessd@tiation and the southern boundary of
the condominium units shall at no time be less wrenty (70) feet wide.” On the other hand,
Section (f) refers to the canals generally, antéstinhat “[n]o boats shall be operated in any canal

at a speed greater than three (3) miles per hdurs, there is a demonstrable distinction
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between the Main Entrance Canals and rest of theal€agenerally. Accordingly, there is
therefore a distinction between charging mainteaasm@enses and assessments relating to the
Main Entrance Canal, and charging maintenance egseand assessments relating to all of the
Canals. Only the former is unambiguously provided ih the language of Agreement. Any
charges to the contrary constitute a breach opldie-language provisions.

However, although the Court finds the Agreemeneipidy unambiguous, there remains
an unresolved material question of fact as to wérethe plain language of the Agreement has
been implicitly modified by the parties’ affirmaévconduct. Specifically, whether Lottivue’s
alleged routine practice of consistently charginghthouse for the upkeep of all Canals and
Lighthouse’s alleged informed payment of these gbsrfor the past 26 years, has implicitly
caused such charging practices to become an uemrdontrolling term of the Agreement.
Viewing the evidence in a light most favorable tottivue, Lighthouse has submitted no
evidence to rebut Lottivue’s assertion that itsrghmy practices have been the course of conduct
for the past 26 years. Lighthouse’s contention fhdtas raised an objection to the amount
charged does not necessarily mean that Lighthoasetlrereby raised an objection to the
computation method at large — of which, it mustnio¢éed, the Court has seen no evidence. In
fact, Lighthouse has not provided any evidenceoashether it has actually been overcharged,

the extent of any alleged overbilling, or when #leged overcharging actually began.

2 In Quality Products & Concepts Co v Nagel Precisiarg, ¥69 Mich 362; 666 NW2d 251 (2003), the Michigan
Supreme Court held that regardless of any anti-evaiv written-modification clause, parties to atcact “are free

to mutually waive or modify their contract.” However, partieush establish this mutuality “through clear and
convincing evidence of a written agreement, orabament, oaffirmative conducestablishing mutual agreement
to modify or waive the particular original contrdcQuality, supra at 364-365 (emphasis added). Furthermore,
“when a course of conduct establishes by clear amlincing evidence that a contracting party, redypn the
terms of a prior contract, knowingly waived enfarant of those terms, the requirement of mutualegent has
been satisfiedItl. at 374.
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Based on the genuine issues above, the dearthiddree both parties have submitted,
and the fact that discovery is still open, the €asirconvinced that the parties’ motions for
summary disposition must be denied without prejedsee Oliver v St Clair Metal Products Co
45 Mich App 242, 244; 206 NW2d 444t is well recognized that when evidence beforeier
of fact is incomplete or disputed, the matter stawdt be disposed of summarily.”)

Conclusion

For the reasons set forth above, Plaintiff Lightess motion for summary disposition

pursuant to MCR 2.116(C)(10) is DENIED. Defendamwttivue’s cross motion for summary

disposition pursuant to MCR 2.116(C)(8) and (10DPENIED. This_Opinion and Ordareither

resolves the last pending claim nor closes the. }d6R 2.602(A)(3).
IT IS SO ORDERED.

/sl John C. Foster
JOHN C. FOSTER, Circuit Judge

Dated: August5, 2014
JCF/sr
Cc:  via e-mail only

Wayne G. Wegner, Attorney at Lawwegner@wegnerlaw.com
John M. Sier, Attorney at Lawghn.sier@kitch.com
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